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OFFICE OF THE ATTORNEY GENERAL. OF TEXAS'

AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Hororebdle U, (. Greer
stete Highway nngineer
Texas Highway Depsrtasnt
Austin, Texas

Dear sirt Opianion No, 0~7108

83 Nay the dlighway Despartser
the county,soting of \behalf of
the department, us '

66740, R. cc 5-;

We are in receipt of
opinion of this depariyngat

dontesaplating desig~
gustion of a atate

1ling to soquire for the

y needed for tho frojtct.

of the right of way private
pild have to bs oOndemned, The oity

N\not sondean it for the State but expresses its

a8 for suah property to be condemned Ly

L 4t oan be done. Under these facts,

ou please give us your opinion in anawer to

following quo;tiona:

“(1l) lay the Departasat, or the county, soting
on behalf of the Depertment, ea provided in
Article 66740, Hevised Civil Statutes, 1923,
scquire by purchass or by condemnation the right
of way required in s homs-rule oity for the gone
struction of a atate nighway?

. HO COMMUNICATION 1S TC BE CONSTRUKD AS A DEPARTMENTAL OPINION UNLESS AFPROVED BY THE ATTORNEY GENKRAL OR FIRST ASSISTANT
Ly .
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*{2) Can the oity, either by ordinsnee, or by
agresment with the State under the terms of Artiole
6673, legally delegate, trensfer or pass on to

the Highway Department or the oounty eocting for

the Departaent, ites authority to ocondemn sueh
right of way7

"is the event suoh right of way cannot be oondemned in
slther nanner suggesisd by the preceding questions, then
please advise if the Governor of Texss could sscure such
right of way for the Department under the provisions of
Artiole 5240 of the Revised Civil sStatutes, 1925, assuming,
of course, that the Governor 1s willing to aot in this
instence,.”

Article 1175, (Acta 1921), Vernon's Annotated Civil Statutes
. ¢f Texas, enumerates various powers of home=rule sities. Sube
divistion 16 of seid srticle provides in pert as followa:

"To have excluaive dominion, control, end Juria-
diotion in, over and under the publioc streets, avenues,
elleys, highways snd boulevards, and publloc grounds of
such oity end to provide for the improvemeat of any
public street, alleys, highways, avenuea or boulevards
by paving, raising, grading, f£illing or otherwise im-
Pm'mg the 8GmMB « +» "

~ Art, 1082 (Aots 1875), V. A. C. 8., provides in part ea
.- follows:

"The oity council shsll be invested with full power
and authority to grade, gravel, repair, pave or other-
wise improve eny evenue, stréet or alley, or any portion
thereof, within the limits of sald eity, whenever, by a
vote of two-thirds of the aldermen present, thay amay
deen such improvemsst for the publie interesty . . ."

Art. 1086 (Acts 1%0%), V. A, C. B., provides in its entirety
as follows:

rrowns, cities snd villsges, incorporated under

either general or epeclel lew, which shsll accept the
bsnefitas of this chapter as herein provided, shall have
power to improve any hftheay within their 1£m1t;. by
£illing, greding, raising, paving or repaving the same
in a permenent menner, or by the coanstruction or re-
copstruction of sidewelks, ocurbs and gutters, or by
widening, narrowing or straightening the same, and to
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construct necessary appurtensnces thereto, including
sewers and draine, 'City,' wheu used herein, shall
include all fncorporated towns, oities and villages,
and the term ‘*highwey' shell inoclude uny etrest,
avenue, alley, nighway, or publlio place or sguare, or
portlon thereof, dedicated to publlc use,"

arte 6673 (acim 1923}, V. As Cs ey provides in part as fol-
iows;

"The Commiasion is authorized to teke over and aain-
tein the various State highways in Texms, end the oounties
through which said highways peasighall be free from eny
coast, sxpense or aupervisian-or’ﬁueh hichways. « « "
Art., 6673% (Acts 1939), V. A, C. 5., provides in its entirety
as Tollows:

"The State iilihway Cuamission is hareby suthorized
and empowered, in its disoretion, to enter into con=-
tracts or agresczents with the governing bdbodies of
ingorporated olties, towns, snd villages, whether
inocorporated under the home rule provisions of the
Constitution, Special Charter, or under the Genersl
iaws, provi for the locatiocn, relocetion, con-
struction, reconstruction, meintenance, control,
supervision, and regulation of designated Stets high-
ways within or through the ocorporete limits of such
ingorporated citles, towns, and villeges, and deter-
aining and f£izing the respeotive llablilities or
responsidilities of the parties reaulting therefroaj
snd such insorporsted citlies, tomns, and villuges are
hereby authorized &nd empowsred, through tae governing
bodies of such oities, towns, and villages to enter
into sueh contracts or agreexnents with the Glate
Hichway Cozmmiesion.”

Art. 66G74n (Acte 1925, ag amended icts 1935), V. Ay Co Sy
provides in its entirety as followa: :

"yhenever, in the Jjudgment of ths State lichway
Commipmion, the use or soquisition of &ny land for
road, right of way purposes, timber, earth, stone,
grevel or other materliel, necassary or convenlsnt
to any rosd to be constructed, reconstructed, maine-
teined, widened, straightened or lengthensd, or land
not excesding one hundred (100) feet in width for
strean bed diversion in oconnection with the looating,
relocating or construction of & designated State
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Highway by the Htate (lighway Commiseslon, the same may

be acqguired by purchase or condemnation by the County
Commissioners Court. Frovided thaut the County 4ir which
the Etete /iighwey ias located may pay for seme out of the
Gounty :Hoad and Bridge Fund, or any available county
funds,

"Any Cosmisgloners' Court 1g heredby authorizad to
securs by purchase or by condemnation on behalf of the
State of Texas, any new or wider right of way or land
not exceeding ones hundred (100) feet in width for
atrvan bed diversion in ocomnneotlon with the locating,
relocating or oconstruction of a8 dealgnasted State
lilghway, or land or lands for material or dborrow pits,
to be used in the construotion, reconstruction, or
maintensance of Ztate Lilghways and to pay for the aame
out of the County noed and 3ridge Fund, or out of aoy
apecial roed funds or any avalleble ococunty funds, The
State Highway Commission ahall be charged with the duty
of furnishing to the County Commissioners®* Court the
plets or fleld notes of such right of way or land end
the description of such materials as xay be reguired,
sfter which the Commissioners® Court may, end is hereby
authorized to purchése or oondemn the sameé, with title
to the Stote of Texas, in socordance with suoh field
notes., Frrovided that in the event of condemnstion by
the County the procedure shall be the same as that set
out in Title 52, Articles 3264 to 3271, inolusive,
Hevised Civil Statutes of Texas, 0f 1925.  Frovided
that if the County Commissloners Court of eny County in
which such right of way is, in the Jjudgment of the
gtate lighway Commission, necesanry for the construction
of & part of a designated State Highway shall feil or
refuse to secure by purchase or by condemnation for or
on behelf of the State of Texme, such right of way or
part thersof, immediately and ss speedily as possible,
under sald Title 52, artioles 3204 to 3271, inclusive,
Revigsed Civil Statutee of Texas, of 1925, after belng
served with & copy of an order of the state Highway
Commission identifying by fleld notes, the part cf the
Aigbhway necessary for the construotion of such desig-
nsted State Highway end requesting such County (ommia-
sioners Court to secure same, then and in such event
and within tep (10) days after the service of such
noties, sald State Highwey Commiesion shall direct the
Attorney GerePdl of Texas, to inetitute condemnation
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proceedings in the rneme of the 3tate of Tuxss, for the
purpose of securing suoh right of way, The rigit of
sainent domain to oondemn any part of a right of way
for a dtete designated highwey, under the conditions
herein sct out is hereby oconferred on the State High-
way Commission and the Jjurisdictiocn for the exercise
of such right is hereby conferred on the County Court
of Trevis County. Such condeamnsgtion proosedings shall
be instituted by the Attorney General by filing o state~
ment for condemnation with the Qounty Judge of Travias
Gounty, Texas, and ths venue of such proceeding shall
be in Travis County, Texas, anéd Jurisdiotion and su~
thority to appoint thres {(3) disintereated treenolders
of Travis County, Texas, as Commissioners is hereby
conferred upon the County Judge of Travis County,
Texes, and otherwise such condemnation ahall be mo-
cording to the provision of sald Title 52, articles
3264 to 3271, inclusive, Hevised Civil Stetutes of
Texas, of 1925."

: Art. 0703 (Aots 1885), V. 4. C. B¢, provides in part as
follows!

", + +5814 {ocomminsionerst) court shall assums
and have coutrol of the streets and alleys in all
citiss and inocorporeted towns in Texas whioh have
no dsfaoto (de faoto) munioipal goverament in the
sotive disoharge of thelr offioial duties.”

The casze Of Cabdert v, City of Browawood, W4, 5. ¥W. (24) _
344, ot seq., (Civ, App., Lestland, opinien by Justioe Funderburk,
writ of error refused), was s sult brought vy Gebbert et al to
regover for personal injuries as a2 result of slleged negligence
of defendant Gity of Brownwood, & homs rule oify, Gabbert, az
eaployse of Banner Creamsries, sttempting to get into a truck
8f his enploysr, stopped st night oo & State highway in the
City of Brownwood, stepped into the open unguarded end of a
oulvert which had been conatructed by the State Highway Depert-
gent and fell several feet, sustaining injuries, Henoe, this
sase raiaed the question for decision whether under the plesde-
ings scd the uncontroverted svidenoce the City of lirownwood
had Jurisdiction or the partioular section of tie itate Highws
within its limita whers the accident ocourred. AnOLALY WRY O
stating the question it raised for declalon is whetner the
trensfer of Jurisdliotion over State highways 1o a ocounty
from the County Commisgionere' Court of sueh county to the
State Highway Commiselon éffeoted likewise & tranafer of the
Jurisdiotion of the oitles snd towns in aueh county Ovar Ltate
highways in suen cities &nd towns to the Stete lilghway Commissiony
Justice Funderburk wrote &t great length discussing end reconeiling
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the above quoted atatutes and dlatinguishing meny deoisions.
Inasnuch 28 his lengtihy deeclaion is readily availeble, we dcenm
it unnecessary to guote it, Suffice it to say that he held the
City of Irownwood liable for ite tort by first deteruining apd
ine thet the City of prownwood had piCiLUu

streets, &velues HiGiTwaYd O houg
the Leglsleture could heve transferred lurisdictian ol ¢ &8 ang

Towns OVElr DETLIOULAErl AlLOWAYS LRGLOLL L0 LH6 SLALE NignWhY Le~

Tertent, DOVGrihe €8s Lelther ©LPIe88eq LOT La IIoﬁ 8n
f%font!on to G0 80, H€ polnts out EﬁaEE {5 settled luw Eﬁat
rt. operated to tranefer the former Jjurisdiotion of

counties and/or County Comnissioners' Courts over iutate highe
ways within county limits to the State Lighwey Commisalion,
oiting Rovbins v. Limestone County, 1ll4 Tex. 345, 208 3.4. 915,
sné other cases., In this connection he further states:

"ore effective than Artiaqle 6673b, as indiasating
Leginlative construction of Artiole 6673, is Artiole
6674n, suthorizicg commiassionera' courts at oounty
expernss, dut only es egents of the Gtate Highway
Dspertment, to condean lands end materials for
‘oonstruction, reconstruction, or maintenance of
State MHighweys.' will 1t be contended that this
empowera ocounty commisalepers' courts to condeamn
lands and materials in the clty limits of an
incorporsted c¢city or town for state highway pur-
poses? 'Why should the powsr be exercised at
county expanse rether then oity or town expense?

"The conclusion seems to us to be inescapable
that the effeot of Article 6673 was to coafer upon
the State Highway Department only the former jurlis-
diction of county commissionsrs' courts, whioh,
slthough in terma broad emough to include the foramer
Jurisdliction of cities and towns, 4id not 4o so, for
the very same reeson thsy ware not included in the
jurisdiotion of county commissionsrs' oourts whioh
sald article trensferrced to the Lighwey Department.®

iie states in effect, c¢iting Supreme Court euthorities, that
the Commissioners' Court hes nesver had Jurisdliction (o open up &
highway within the corporate limits of & city; tuat suen right
is solely ons of looel self-government for the city to exercise
and speexs of poseible dire and grave oconsegusnces to tne city
and its eitizens should the State iighway OJepartment 4o 80.
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Statutes conferring right of eminent domain must be striotly
followed e&nd striotly construed in favor of owner of property
sought to be taken. Hall v. “ilbarger County, Comm. App., 55
S. ¥. (24} 797. Fight of eminent domain must be exercised in
acoordance with striet prinoiples governing right. State v.
Miller, Civ. App., 92 3.W. (28) 1073. The law having provided
a specific form of procedure for asquiring property for street
purposes, any other method not so authorized carnot be uphelad.
City of Dallas v. Bergfield, Civ. App., 245 S. V., 749; Cooleys
onstitutional lLimitetions 8th ¥4., Vol. I, p. 138,

In Adams v. Rockwall County, Texas, Comm. App., 1926,
280 5. W, 75¢, Justioce Nickels held thet FKookwall County did not
have the power to oondemn lanés for road purposes within the
corperate limits of the town of Royse.

By virtue of the holdings and reasoning in Gabbert v. City
of Brownwood espeolally, end the holdings eand ressoning generally
in other cases cited, we angwer your question No. one in the'
~ ‘negative.

' - To answer your segcond question, we gquote from Section 33,
£0 Corpuns Juris pp. 545-546:

"WheTe the legislature delegates the right to
exercise the power of eminent domain the grantee of
the power cannot surrender, transfer, or redelegzate
the same to another unless expressly authorized by
the statute conferring the power. . ."

The text is supported by the Texas case of Vatkins v. Hopkins
County, Civ. App., 72 8., W. 878. Therefore, we answer your
question No. Two in the negative.

Now in regard to your third question, Art. 5240 (Aets 1903)
provides as follows:

*fhen any land shall be required by the State
for any charscter of public use, the Governor is
avthorized to purchase said land, or the right to
the use thereof, for such purpose; or, falling to
agree with the owner on the price therefor, such
lend mey be condemned for such public use in the
name of this 3tate. Upon the direstion of the
Governor, proceedings shall be instituted against
the owner of the lend by the Attorney “eneral or
under his direction by the distriet or county at-
torney. Should the award of demages in the opinion



504

Hon. iie T “reer, page 8

-~

of the Governor be excesanive, such awald ahall not
ve paid but the Ttate shell pay the coats of the
proceedincs snd no further sotion ahall be taxea.”

frticle 1107, V.A.C.3., provides in pert es follows:

"in incorporated eity or town shall have the
rizht of eminent domain to condemn private property for
elther of the following purposes: :

‘ *l. To open, change or widen any public street,
: avenue or slley. « + "

Artiole 1202, V,2.C.5., provides in part es follows:

3 "Subject t> the terms hereof, the governing body

[ of a city may lay out, open, establish, widen, straighten,

‘ or extend any highwey within its limits, and purohase,
condemn, and take property therefor. . . "

R

Article 1203, V.A.C.5., provides in part as follows:

*Cities may purchase by azreement with the owner any
property, sll or pert of which in the opinion of the gov-
ernings body is negcesgary for the making of improvements
under t?o terms hereof, ané pay for same out of any funds
avallable, ., . "

“e heve been unable to find eny authorities sonstruing the
powers of the Governor under Art. 5840, However, we conclude that
Arts. 1175, 102, 1086, 1107(1), 1202, and 1203, supra, are to de
oonatrued in para materias and as giving cities exolusive dominion,

{ control, right to purchase rights of wey, and riglit of eainent do-

: main ané Jjurisdiction over pudlic streets and highways within the

‘ corporate limits of home rule oities. The Legislature having enscted
general statutes meking a genersl provision for all cases {as for
example, all hichwaeye in s2ll Counties) end having further enmcted
statutes meking special proviaions for a pertiocular csse or class

. (as for exemple, highways in citlies and towns) the former yields and

i the latter prevails, insofar ss the particular cese or cleass is econ-

cerned. ~sbbert vs. City of “rown®¥os0d, supra.

A e A 4L A s

-2 therefore answer your third guestion in the nezative.

Yours very truly

LY GENER:L OF 'm:,a
\) NARPRIVED

CFINION
COMMITTEE

BY.
CQMAIRNAN




